N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
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No. 05-4075-SAC-JTR

JO ANNE B. BARNHART,
Comm ssi oner of Social Security,

Def endant .
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REPORT AND RECOMVENDATI ON

Plaintiff seeks review of a final decision of the
Conmmi ssi oner of Social Security (hereinafter Comm ssioner)
denying disability insurance benefits and suppl ement al
security incone under sections 216(i), 223, 1602 and
1614(a)(3)(A) of the Social Security Act. 42 U S.C
88 416(i), 423, 1381la, and 1382c(a)(3)(A)(hereinafter the
Act). The matter has been referred to this court for a report
and recommendation. The court recommends the Conm ssioner’s
deci si on be REVERSED and the case be REMANDED pursuant to the
fourth sentence of 42 U S.C. 8§ 405(g) as discussed bel ow.

Plaintiff’s applications for disability insurance
benefits and suppl emental security incone were denied

initially and upon reconsideration. (R 15, 42, 43, 434,



435). Plaintiff requested and received a hearing before an
Adm ni strative Law Judge (ALJ) on Sept. 9, 2004, at which she
was represented by counsel. (R 15, 57, 26-41). At the
hearing, plaintiff appeared and testified, as did a vocati onal
expert. (R 15, 26, 27). On Nov. 23, 2004, the ALJ filed a
decision in which he found that plaintiff cannot perform her
past relevant work but is able to nake a successful adjustnment
to work that exists in significant nunbers in the national
econonmy. (R 15-25). Consequently, he found that plaintiff
is not disabled within the meaning of the Act, and denied her
applications. (R 25).

Plaintiff sought review by the Appeals Council which was
denied. (R 7-11). Consequently the ALJ's decision is the
final decision of the Comm ssioner. (R 7); Threet v.
Barnhart, 353 F.3d 1185, 1187 (10th Cir. 2003). Plaintiff now
seeks judicial review
1. Legal Standard

The court’s review is guided by the Act. 42 U S.C
88 405(g), 1383(c)(3). Section 405(g) provides, “The findings
of the Comm ssioner as to any fact, if supported by
substanti al evidence, shall be conclusive.” The court nust
determ ne whet her the factual findings are supported by

substantial evidence in the record and whether the ALJ applied
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the correct legal standard. MWhite v. Barnhart, 287 F.3d 903,
905 (10th Cir. 2001). Substantial evidence is nore than a
scintilla, but less than a preponderance, it is such evidence
as a reasonable m nd m ght accept to support the concl usion.

Gossett v. Bowen, 862 F.2d 802, 804 (10th Cir. 1988). The

court may “neither reweigh the evidence nor substitute [it’s]
judgnment for that of the agency.” MWhite, 287 F.3d at 905

(quoting Casias v. Sec'y of Health & Human Serv., 933 F. 2d

799, 800 (10th Cir. 1991)). The determ nation of whether
substantial evidence supports the Conm ssioner’s decision,
however, is not sinply a quantitative exercise, for evidence
is not substantial if it is overwhel med by other evidence or
if it constitutes nmere conclusion. Gossett, 862 F.2d at 804-

05; Ray v. Bowen, 865 F.2d 222, 224 (10th Cir. 1989).

An individual is under a disability only if that
i ndi vi dual can establish that she has a physical or nental
i npai rment which prevents her from engagi ng in substanti al
gainful activity and is expected to result in death or to | ast
for a continuous period of at |east twelve nonths. 42 U S.C
8§ 423(d). The claimant’s inpairnments nust be of such severity
that she is not only unable to perform her past relevant work,

but cannot, considering her age, education, and work



experi ence, engage in any other substantial gainful work
existing in the national econonmy. [d.

The Comm ssioner has established a five-step sequenti al
process to evaluate whether a claimant is disabled. 20 C. F.R

88 404. 1520, 416.920 (2004); Allen v. Barnhart, 357 F.3d 1140,

1142 (10th Cir. 2004); Ray, 865 F.2d at 224. *“If a
determ nation can be made at any of the steps that a clai mant
is or is not disabled, evaluation under a subsequent step is

not necessary.” WlIllians v. Bowen, 844 F.2d 748, 750 (10th

Cir. 1988).

In the first three steps, the Conm ssioner deternines
whet her cl ai mant has engaged in substantial gainful activity
since the all eged onset, whether she has severe inpairnments,
and whet her the severity of her inpairnments neets or equals
the Listing of Inmpairnents (20 C.F. R, Pt. 404, Subpt. P, App.
1). I1d. at 750-51. Before evaluating step four, the
Conmm ssi oner assesses claimant’s RFC. 20 C.F. R 88 404. 1520,
416.920. This assessnent is used at both step four and step
five of the process. 1d.

After assessing claimnt’s RFC, the Comm ssioner
eval uates steps four and five, whether the clainmant can
perform her past relevant work, and whether she is able to

performother work in the national econony. WIIlians, 844
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F.2d at 751. In steps one through four the burden is on
claimant to prove a disability that prevents perfornmance of

past relevant work. Dikeman v. Halter, 245 F.3d 1182, 1184

(10th Cr. 2001); WIllianms, 844 F.2d at 751 n.2. At step
five, the burden shifts to the Comm ssioner to show ot her jobs
in the national econony within plaintiff’s capacity. [|d.

Haddock v. Apfel, 196 F.3d 1084, 1088 (10th Cir. 1999).

Plaintiff clainms error in evaluating the medical
opinions, in evaluating plaintiff’s mental inpairments, in
failing to discuss the Third Party Activity Questionnaire
conpl eted by her nother, and in evaluating the credibility of
plaintiff’s allegations of synptonms. The Comm ssioner argues
that the ALJ properly applied the sequential eval uation
process, and substantial evidence in the record supports his
deci sion. The court addresses the ALJ's evaluation of the
medi cal opi ni ons.

L1l Medi cal Opi ni ons

Plaintiff clainms the ALJ erred in rejecting the opinion
of Dr. Montano, and in “failing to assign appropriate weight”
to the opinion of consultant Dr. MKenna. (Pl. Br., 17-21).
The Comm ssioner argues that the ALJ properly eval uated the
opi ni ons of both Dr. Mntano and Dr. MKenna and accorded them

appropriate wei ght.



A. Standard to Eval uate Medi cal Source Opinions

“Medi cal opinions” are defined as “statenments from

physi ci ans and psychol ogi sts or other acceptabl e nmedical

sources that reflect judgnents about the nature and severity
of [plaintiff’s] inpairnment(s), including [plaintiff’s]
synptons, diagnosis and prognosis, what [plaintiff] can still
do despite inpairnment(s), and [plaintiff’s] physical or nental
restrictions.” 20 C.F.R 8 404.1527(a)(2) (enphasis added).
Plaintiff’s own physician, psychol ogist, or other “acceptable
medi cal source” is considered a “treating source.” 1d.

8§ 404.1502. *“Acceptable nedical sources” as defined in the

regul ati ons include licensed physicians, |icensed or certified
psychol ogi sts, licensed optonetrists, licensed podiatrists,
and qualified speech-1anguage pathol ogists. 1d.,

8§ 404.1513(a)(2). The regulations provide that the
Conmmi ssi oner may use evidence from “ot her medi cal sources”
such as nurse-practitioners, physician s assistants,

nat ur opat hs, chiropractors, audiologists, and therapists, not
on the list of “acceptable medical sources” to show the
severity of plaintiff’s inpairnents and how they affect his
ability to work. 20 C.F.R § 404.1513(d). Because “other

medi cal sources” are not “acceptabl e nedical sources,” they do



not nmeet the definition of “treating sources,” and their
opi nions do not qualify as “medical opinions.”

“Medi cal opinions” may not be ignored and will be
eval uated by the Conm ssioner in accordance with factors
contained in the regulations. 1d. 8§ 404.1527(d); Soc. Sec.
Ruling (SSR) 96-5p, West’'s Soc. Sec. Reporting Serv., Rulings
123-24 (Supp. 2005). A physician who has treated a patient
frequently over an extended period of tinme is expected to have

greater insight into the patient’s nedical condition. Doyal

v. Barnhart, 331 F.3d 758, 762 (10th Cir. 2003). But, “the
opi nion of an exam ni ng physician who only saw t he cl ai mant
once is not entitled to the sort of deferential treatnent

accorded to a treating physician’s opinion.” |d. at 763

(citing Reid v. Chater, 71 F.3d 372, 374 (10th Cir. 1995)).
However, opinions of exam ning physicians are generally given
nore wei ght than the opinions of physicians who have nerely

revi ewed the nedical record. Robi nson v. Barnhart, 366 F.3d

1078, 1084 (10th Cir. 2004); Talbot v. Heckler, 814 F.2d 1456,

1463 (10th Cir. 1987) (citing Broadbent v. Harris, 698 F.2d

407, 412 (10th Cir. 1983), Whitney v. Schweiker, 695 F.2d 784,

789 (7th Cir. 1982), and Wer ex rel. Wer v. Heckler, 734

F.2d 955, 963 (3d Cir. 1984)).



“1f [the Commi ssioner] find[s] that a treating source’s
opi nion on the issue(s) of the nature and severity of [the
claimant’s] inmpairnment(s) [(1)] is well-supported by nedically
acceptable clinical and | aboratory diagnostic techni ques and
[(2)] is not inconsistent with the other substantial evidence
in [plaintiff’s] case record, [the Comm ssioner] will give it
controlling weight.” 20 C.F.R 8§ 404.1527(d)(2); see also,
SSR 96-2p, West’s Soc. Sec. Reporting Serv., Rulings 111-15
(Supp. 2005). If the treating source opinion is not given

controlling weight, the inquiry does not end. Watkins v.

Barnhart, 350 F.3d 1297, 1300-01 (10th Cir. 2003). A treating
source opinion is “still entitled to deference and nust be
wei ghed using all of the factors provided in 20 C. F. R

8 404. 1527 and 416.927.” 1d. Those factors are: (1) length
of treatnment relationship and frequency of exam nati on;

(2) the nature and extent of the treatnment rel ationship,
including the treatnment provided and the kind of exam nation
or testing performed; (3) the degree to which the physician's
opinion is supported by rel evant evidence; (4) consistency
bet ween the opinion and the record as a whole; (5) whether or
not the physician is a specialist in the area upon which an
opinion is rendered; and (6) other factors brought to the

ALJ’s attention which tend to support or contradict the
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opinion. 1d. at 1301; 20 C.F.R 8 404.1527(d)(2-6); see also

Drapeau v. Massanari, 255 F.3d 1211, 1213 (10th Cir. 2001)

(citing Goatcher v. Dep’t of Health & Human Serv., 52 F. 3d

288, 290 (10th Cir. 1995)).

Consi dering the factors, the Comm ssioner nust give
reasons for the weight given a treating source opinion. |d.
350 F.3d at 1301. “Finally, if the ALJ rejects the opinion
conpletely, he must then give ‘specific, legitimte reasons’

for doing so.” 1d. (citing Mller v. Chater, 99 F.3d 972,

976 (10th Cir. 1996) (quoting Frey v. Bowen, 816 F.2d 508, 513
(10th Cir. 1987)).

B. Dr. Montano's Opinion

The record contains a “Mental |npairnment Questionnaire
(RFC and Listings)” acconpanied by a letter fromplaintiff’'s
attorney and submitted at the hearing. (R 388-94). The
guestionnaire was signed and dated on Sept. 3, 2004 by
plaintiff’s therapist, Holly Robertson, LSCSW (R 394). On
the | ast page, just below Ms. Robertson’s printed name and
address is an illegible signature followed by the letters
“MD.” |d. The letter fromplaintiff’'s attorney states the
guestionnaire is “signed by David Montano, MD.” (R 388).
Armed with this information, one would conclude that the

signature bel ow Ms. Robertson’s address is that of Dr. Montano
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as it appears to have a capital “M at the beginning, a “t”
approximately in the m ddle, and generally conforms in shape
to the word “Montano.” (R 394). What m ght be a stylized
“D’” is superinposed on the “Montano” and appears to “cross”
the “t.” 1d. The questionnaire does not contain a printed or
typed signature block for the physician whose signature
appears. The court notes that the record contains a hospital
di scharge summary dated Jul. 14, 1994 which is signed by
“David Montano, MD,” and the signature on that record appears
to be the sane as the one appearing on the questionnaire bel ow
t he address of Ms. Robertson. (R 237). It is obvious to
even the nost casual observer that the handwitten portions of
t he questionnaire were conpleted by the sane person who signed
Ms Robertson’s nanme and printed her name and address. (R
389-94) .

The ALJ “considered the Septenmber 2004 opinion of Holly
Robertson.” (R 18) (citing Ex. 12F-153 (R 394)). He noted
that Ms. Robertson opined “that the claimnt’s nental status
had i nproved slightly froma year ago,” and that plaintiff
basically met a medical listing. [1d. He stated,

It is noteworthy that a Dr. Montano ‘signed off’ on

the eval uation by Ms. Robertson but obviously did

not conplete the evaluation hinself. The records do

not reflect any treatnment or evaluation of the

claimant by Dr. Montano upon which he coul d

reasonably rely upon [sic] to make such an
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eval uation. Apparently he intended to indicate that
he agreed with Ms Robertson’s opinions, however
there is nothing in the record to establish that his
agreenment is based upon anything other that [sic]
his faith in Ms. [sic] Robertson.

(R 18-19).

In finding at step three that plaintiff’s condition does

not nmeet a listing, the ALJ stated:

No recogni zed treating source opines (except Dr.
Mont ano as di scussed above) that the claimnt’s

i mpai rments nmeet a medical |listing, and a review of
t he nedi cal evidence does not support a finding of
listing level inpairments. As to Dr. Montano’s

i ndi cati on of agreenment with nms [sic] Robertson, a
soci al worker, the undersigned does not give the
opi nion any wei ght, since there is nothing to
support a finding that the Doctor has ever treated
or evaluated the cl ai mant.

(R 20).

I n summari zing his evaluation of nmedical opinions, the

ALJ di scussed the opinion once again:

The undersi gned consi dered the opinions of Holly
Robertson, a social worker and Dr. Montano, as
docunmented in Exhibit 12F-153-158 [(R 389-94)].
Their opinions are not supported by the evidence and
their own treatnent notes as docunented in Exhibit
11F [ (R 371-87)], and therefore are given little
wei ght. The record docunments that the claimant’s
mental health inproved in |less than 12 nonths, which
is docunented in Exhibit 11F- 135 [(R 380)]. Dr.
Mont ano’ s opinion is inconsistent with the
claimant’s activities and the evidence in its
entirety. The doctor does not provide nmedically
acceptable clinical and diagnostic data to support
his opinion, and in fact there is no evidence that
he ever evaluated of [sic] treated the clai mant.

The record does not substantiate an on-goi ng
patient-doctor relationship between the clai mant and
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Dr. Montano. As previously indicated Ms. Robertson
is not a recognized nedi cal source.

(R 22).

As quoted above, the decision reveals that the ALJ gave
Dr. Montano’s opinion no wei ght because there is no evidence
Dr. Montano provided any treatnment or exam nation of plaintiff
upon whi ch the opinion could be based and there is no evidence
Dr. Montano reviewed any records or evaluation of any other
physi ci an, psychol ogi st, or nedical source other than the
opi nion prepared by Ms. Robertson. This conclusion is
supported by substantial evidence in the record. Plaintiff
points to no evidence that Dr. Montano exam ned or treated
plaintiff or reviewed the records of any nedical source in
arriving at the opinions in the “Mental | npairnent
Questionnaire” to which he affixed his signature. The
questionnaire does not cite to any nedical records, testing or
ot her basis for the opinions contained therein.

The record reveals that plaintiff was voluntarily
admtted to the Topeka State Hospital on May 2, 1994 after
several suicide attenpts. (R 236). After about a nonth and
a half, plaintiff requested to be released in order to take
care of her children because her ex-husband had entered a
substance abuse program (R 237). Plaintiff was discharged
to her honme on Jun. 15, 1994. |d. Her condition on discharge
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was described as inproved, and the records indicate no

dangerousness to others or to self. (R 235). A Dr. David

Mont ano signed the “Di scharge Sunmary” regarding this hospital

stay, and the signature appears to be the sanme as that affixed

to Ms. Robertson’s “Mental | npairment Questionnaire.”
Plaintiff testified at the hearing:

Q Did you see Dr. Matatono after you left the
State Hospital ?

A | don't know if |I’ve seen himat the State
Hospi t al .

When did you | ast see hin?

Honestly | don’t renmenber.

o » O

Have you seen himin the | ast couple of years?

A Not that | know of.

(R 32).

Plaintiff later testified that she has no idea if this is
the same “Dr. Matatono” (R 34), that Holly Robertson is her
therapist; id.; and that she thought “Dr. Matatono” was “Kkind
of in charge of the case” presently. (R 33). Plaintiff’'s
testimony provides no basis to assune Dr. Montano exam ned or
treated plaintiff or reviewed any nedical records which form
t he basis for his opinion.

Al t hough Dr. Montano m ght have been involved in the 1994

treatment, that provides no basis for the physician’s opinion
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in Sept. 2004, nore than ten years later. There is no
evidence in the record of any contact between plaintiff and
this physician in the intervening years. Moreover, plaintiff
performed substantial gainful activity during the intervening
period (R 102), and alleges that her disability began Mar. 1,
2003. Therefore, her condition in the interimcannot be found
di sabl i ng.

Because the adm nistrative record contains treatnent
records from Ms. Robertson, one can properly conclude that the
opinions in the questionnaire are based, at |east in general,
upon the treatnment revealed in Ms. Robertson’s treatnment
records. However, as the ALJ concluded, there is no evidence
in the record that Dr. Montano even reviewed Ms. Robertson’s
treatment records before affixing his signature to the
guestionnaire. As the ALJ noted, there is nothing in the
record to establish that Dr. Montano's agreement with the
opi nion is based upon anything other than his faith in M.
Robert son.

Plaintiff argues that the ALJ is “assunming Dr. Montano
relied exclusively upon the opinions of Ms. Robertson,” and
therefore, erred in failing to consider that Dr. Montano “very

well may have also relied on the contenporaneous treatnent
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findings of Dr. OCkono,?! [sic] treating psychiatrist at Val eo.”
(PI. Br., 18). Plaintiff’s argunment is without nerit. The
ALJ nade a reasonabl e concl usion supported by the record
evi dence—-that Dr. Montano s adoption of Ms. Robertson’s
opi nions is based solely upon the physician’s faith in M.
Robertson. (R 19). Although Dr. Ckano treated plaintiff at
Val eo, there is no indication in the record that Dr. Mntano
consi dered anything other than the questionnaire. Wre the
ALJ to evaluate Dr. Montano’s opinion in light of Dr. Okano’'s
treatment notes, he would be assum ng that Dr. Montano
considered Dr. Okano’s treatnment notes in form ng his opinions
and deciding to sign the questionnaire. That assunption would
constitute error because it is without any support in the
record evidence.

Plaintiff argues that although the ALJ rejected Dr.
Mont ano’ s opi ni on because Dr. Mntano never treated plaintiff,
the ALJ gave the State Agency physicians’ opinions “npderate
wei ght” even though those physicians did not treat or exam ne
plaintiff. Again, plaintiff’s argunent is without nerit. The
difference in consideration of the physicians’ opinions is

revealed in the ALJ' s decision. He rejected Dr. Montano’s

IDr. Okano treated plaintiff at Val eo between Jul. 2003,
and Jan. 2004. (R 239, 242, 246, 251, 253).
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opi ni on because although Dr. Montano “intended to indicate
that he agreed with Ms. Robertson’s opinions, [ ] there is
nothing in the record to establish that his agreenent is based
on anything other tha[n] his faith in M]s. Robertson.” (R
19). The opinions of the state agency physicians, on the

ot her hand, each state the rationale for that opinion and the
evi dence upon which the opinion is based. (R 301-02, 310,
327-28, 332). The court finds no error in the evaluation of

Dr. Montano’s opi nion.

C. Dr. McKenna's Opinion

Plaintiff clainms three bases of error in evaluating Dr.
McKenna' s opinion. (1) The ALJ shoul d have contacted Dr.
McKenna to resolve any conflict in the opinion, (2) the
i nconsi stencies in the opinion alleged by the ALJ do not
exi st, and (3) although the ALJ found significant inprovenent
in plaintiff’s condition after Dr. MKenna exanm ned the
plaintiff, that alleged inprovenment is not supported by the
record. (Pl. Br., 21). The Comm ssioner argues that
i nconsi stencies in the physician’ s opinion do not require the
ALJ to recontact the physician, and the ALJ's findings
regardi ng i nconsi stencies and inprovenent are supported by

substantial evidence in the record.
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Because the court finds that the inconsistencies in Dr.
McKenna's opinion and the inprovenent in plaintiff’s nmental
status as found by the ALJ are not supported by substanti al
evidence in the record, the court recomends that the case be
remanded for proper consideration of Dr. MKenna' s opinion.

The ALJ considered Dr. MKenna's report and noted the
psychol ogist’s opinion that plaintiff is not able to maintain
pace and persistence in the performance of sinple, routine,
and tangi bl e tasks because of her depression. (R 17-18).2
The ALJ decided not to give Dr. MKenna s opinion significant
wei ght, in part, because he found the opinion internally
inconsistent. (R 22). He analyzed the inconsistencies as
fol | ows:

The doctor indicates that the claimnt is not able

to maintain pace and persistence in the performance

of sinple, routine, intangible tasks because of her

depression. He opined that the claimant’s

attention, concentration and persistence appeared

limted due to her depression. However, the doctor

opi ned that the claimnt is capable of

communi cati ng, conprehendi ng and retaining sinple
directions at an unskilled conpetitive work

The ALJ erred in stating Dr. MKenna's opinion. The
psychol ogi st stated plaintiff “is not able to maintain pace
and persistence in the perfornmance of sinple, routine, and
tangi ble tasks,” (R 279) (enphasis added) whereas the ALJ
stated the psychologist’s opinion that plaintiff could not
“mai ntai n pace and persistence in the performance of sinple,
routine, intangible tasks.” (R 22) (enphasis added).
Because it does not affect the substance of the decision, the
court finds this is a typographical error.
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situation, and that the clai mant can under st and,

retain, and follow sinple one and two step

instructions. The doctor even gave the opinion that

t he cl ai mant coul d understand and foll ow sinple

verbal instructions, and understands and follows

conpl ex verbal and witten instructions.
(R 22).

The court finds no reasonabl e basis upon which to find
i nconsistency in the opinions cited. As the ALJ noted, Dr.
McKenna found that plaintiff’s attention, concentration and
persi stence are limted by depression. These |limtations
affect plaintiff’s abilities to comuni cate, understand or

conprehend, retain, and follow, instructions. Nonetheless,

Dr. McKenna opined that plaintiff could understand and foll ow

si npl e and conpl ex, verbal and witten instructions as stated
by the ALJ. Adding the ability to retain instructions, Dr.
McKenna opi ned that plaintiff would only be able to
understand, retain, and follow sinple one and two step
instructions and only in an unskilled conpetitive work
situation. However, although the psychol ogist found that
plaintiff could understand and foll ow conpl ex verbal or
written instructions and could retain, understand, and foll ow
sinple one, and two-step instructions in an unskilled work
situation, he found that she would not be able to maintain

pace and persistence in perform ng even sinple, routine, and

tangi bl e tasks. (R 279).
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The abilities addressed by the psychologist all relate to
attention, concentration, and persistence. The psychol ogi st
opi ned that plaintiff is limted in each of these three areas,
he expl ained the degrees of limtation in his opinion, and
included in his opinion that plaintiff is unable to maintain
pace and persistence even in the performance of sinple,
routine, and tangible tasks. As Dr. MKenna opined, inability

to maintain pace and persistence even at sinple, routine,

tangi bl e tasks is not inconsistent with the ability to
communi cate, conprehend, and follow conplex verbal or witten
instructions, or to retain sinple one and two-step
instructions in an unskilled work situation. The ability to
under st and sonething and to do it is not inconsistent with an
inability to maintain a pace while doing the thing or to
persist in the doing of the thing. Therefore, the evidence
does not support the ALJ's finding of inconsistencies in Dr.
McKenna' s opi nions and remand i s necessary to properly
eval uate the psychol ogi st’ s opi ni ons.

The court cannot understand the ALJ's reasoning (in
di scounting Dr. MKenna’'s opinions) that claimnt’s nental
i npai rnments do not nmeet the duration requirenent. The ALJ
di scussed this reason for discounting Dr. MKenna' s opinions:

The record docunents that the claimnt’s nenta
i npai rments do not neet the duration requirenents.
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On February 20, 2004, it is docunmented that the

claimant’s maj or depressive disorder was in parti al

rem ssion, and her nental health status had

i nproved. (Exhibit 11F-143 [(R 372)]) The record

docunents that with medication, the claimnt’s

depressive synptons had i nproved. (Exhibit 11F-135

[(R 380)])

(R 22).

Assum ng the ALJ is correct in stating that claimnt’s
mental inmpairnments do not neet the duration requirenment,? it
is not clear what significance that finding has on the wei ght
to be accorded to Dr. MKenna’'s opinions. The Comm ssioner
argues, “nmedical findings that are inconsistent with Dr
McKenna’' s opi nion provide anple reason for the ALJ to di scount
that opinion.” (Commir Br., 7). Dr. MKenna opined that
plaintiff is unable to maintain pace and persistence in the
performance of sinple, routine, tangible tasks. Dr. MKenna
did not opine that plaintiff’s inability had persisted for
twelve or nore nonths or would result in death in less than a
year. The weight to be afforded Dr. MKenna s opinion is

i ndependent of the ALJ' s determ nation whether plaintiff’s

condition neets the duration requirenent.

3The court notes that neither in his step two or step
three discussion, nor in his listing of findings did the ALJ
make a finding that plaintiff’s nmental inpairnents do not neet
t he duration requirenent.
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Plaintiff in her brief assumes the ALJ found Dr.
McKenna's report did not reflect that plaintiff’s condition
had i nproved thereafter, thereby providing a basis to reject
t he psychologist’s opinions. (Pl. Br., 21). Plaintiff’'s
assunmption recogni zes that Dr. MKenna s report is based upon
a Sept. 2, 2003 evaluation of plaintiff, and the ALJ found
plaintiff’s condition was in partial ren ssion and her nental
health status had i nproved by Feb. 20, 2004. Plaintiff
argues, however, that the record does not establish
i mprovenent as found by the ALJ.

As the ALJ noted, Ex. 11F-135 (R 380) provides evidence
that plaintiff’'s depression had inproved with an increased
dose of Zoloft. (R 17, 22). Ex. 11F-143 establishes that
plaintiff was diagnosed, on Axis I, with “Major Depressive
Di sorder, Recurrent, in partial remssion.” (R 372).
However, that diagnosis was made on Apr. 3, 2003, not Feb. 20,
2004 as stated by the ALJ. 1d. That record reveals on Feb.
20, 2004 the Axis Il diagnosis was changed from “Deferred” to

“No Di aghosis,” the Axis | diagnosis was not changed. 1d.
Furthernmore, neither that record nor any of the records cited
by the ALJ for inprovenent of synptoms nake nention that

plaintiff’s “nmental health status had i nproved” as stated by

the ALJ. (R 22, 372, 380, 382, 384) (enphasis added). A
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GAF* score of 48 was assigned on plaintiff’s initial
assessnent at Valeo in Apr. 2003 (R 372) and, as noted by
plaintiff, subsequent GAF scores were assessed at 42 on Feb.
20, 2004, and 46 on Aug. 12, and Sept. 11, 2004. (PlI. Br.,
32) (citing R 389, 380); see also, (R 384). Moreover, Dr.
McKenna assigned a GAF score of 50, the highest GAF score
found in this record, and opined that plaintiff is unable to
mai ntai n pace and persistence in the performance of sinple,
routine, tangible tasks. (R 279). Thus, substanti al
evidence in the record does not support the ALJ finding that
plaintiff’s nental health status has inproved or that Dr.
McKenna' s opi nions should not be given substantial weight.
Remand is necessary for the Comm ssioner to properly eval uate
Dr. McKenna’s opi ni ons.

Having found it necessary to remand this case for the

Comm ssi oner to evaluate Dr. MKenna' s opinions, the court

4“d obal Assessnment of Functioning. A GAF score is a
subj ective determ nation which represents “the clinician's
j udgment of the individual’s overall |evel of functioning.”
Am Psychiatric Ass’'n, Diagnostic and Statistical Mnual of
Mental Disorders (DSMIV) 30 (4th ed. 1994). The GAF Scal e
ranges from 100 (superior functioning) to 1 (persistent danger
of severely hurting self or others, persistent inability to
mai ntain m ni mal personal hygi ene, or serious suicidal act
with clear expectation of death). 1d. at 32. GAF is a
classification system providing objective evidence of a degree
of mental inpairment. Birnell v. Apfel, 45 F. Supp. 2d 826,
835-36 (D. Kan. 1999) (citing Schm dt v. Callahan, 995 F.
Supp. 869, 886, n.13 (N.D. Il1. 1998)).
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need not address plaintiff’s clains regardi ng eval uati on of
her mental inpairnents, the third party questionnaire

conpl eted by her nother, or the ALJ's credibility

determ nation. Plaintiff may address these issues to the
Conm ssi oner on remand.

| T 1S THEREFORE RECOMVENDED t hat the Comm ssioner’s
deci si on be REVERSED and the case be REMANDED under 42 U.S.C.
8 405(g), sentence four, for proceedings consistent with this
opi ni on.

Copies of this recomendati on and report shall be
delivered to counsel of record for the parties. Pursuant to
28 U.S.C. 8 636(b)(1), Fed. R Civ. P. 72(b), and D. Kan. Rule
72.1.4, the parties my serve and file witten objections to
this recommendation within ten days after being served with a
copy. Failure to tinely file objections with the court wll

be deened a wai ver of appellate review. Hill v. SmthKline

Beecham Corp., 393 F.3d 1111, 1114 (10th Cir. 2004).

Dated March 24, 2006, at Wchita, Kansas.

s/ John Thonmas Rei d
JOHN THOMAS REI D
United States Magi strate Judge
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